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SUMMARY

America's Carriers Telecommunication Association ("ACTA") files a Motion In Support

of MCI Telecommunication Corporation's ("MCI") Motion To Stay Pending Judicial Review of

the Second Report and Order ("Second Report"), adopted October 31, 1996, and released

November 22, 1996, 61 Fed. Reg. 59,340. MCI filed its Motion For Stay Pending Judicial

Review on December 18, 1996.

ACTA files this Motion to supplement MCl's arguments as to why the Commission's

Order should be stayed until the U.S. Court of Appeals for the D.C. Circuit has had the

opportunity to pass on the Order's validity. The Order fails to properly consider the regulatory

impact of mandatory detariffmg on small businesses -- in this case, small interexchange carriers.

Under the Regulatory Flexibility Act, the Commission is required to make a comprehensive

analysis of its Orders with regard to small entities. The Commission's analysis pays lip service

to the tremendously detrimental impact that detariffmg will have on small entities, and undercuts

the clear intent of the Telecommunications Act of 1996.

The Commission fails to heed the tremendously adverse effect that detariffmg will have

on small interexchange carriers, the stunting of competition that such a radical measure will effect,

and the harming of consumers caused by the elimination of true choice in the marketplace. The

Commission Order clearly should be stayed pending judicial review.
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INTRODUCTION

America's Carriers Telecommunication Association ("ACTA") hereby supports MCI

Telecommunications Corporation's ("MCI") motion for a stay pending judicial review of the

Second Report and Order ("Second Report") herein, adopted October 31, 1996, and released

November 22, 1996, 61 Fed. Reg. 59,340. MCI filed its Motion For Stay Pending Judicial

Review on December 18, 1996.

ACTA files this Motion to supplement MCl's arguments as to why the Commission's

Order should be stayed until the U.S. Court of Appeals for the D.C. Circuit has had the

opportunity to pass on the Order's validity. The Order fails to properly consider the regulatory

impact of mandatory detariffmg on small businesses -- in this case, small interexchange carriers.

Under the Regulatory Flexibility Act, as amended by the Contract With America Advancement

Act of 1996 (CWAAA), Public Law 104-121, 110 Stat. 847 (1996), the Commission is required

to make a comprehensive analysis of its Orders with regard to small entities. The Commission's

analysis pays lip service to the tremendously detrimental impact that detariffing will have on small

entities, and undercuts the clear intent of the Telecommunications Act of 1996.
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The Commission did conduct a cursory analysis of the effect of the Order on small entities,

but its findings were arbitrary and capricious. The Commission found that detariffmg will not

harm small non-dominant interexchange carriers and would minimize regulatory burdens on all

non-dominant interexchange carriers, including small entities. The Commission's findings clearly

were in error.

More importantly, the Commission's detariff order openly undercuts the explicit

congressional directive to protect the balance Congress crafted between promoting competition

and minimizing impact on small entities. This is a balance that the Commission itself recognized

was crucial to the 1996 Act. See Second Report, 61 FR at 59361 ("The objective of the rules

adopted in this Order is to implement as quickly and effectively as possible the national

telecommunications policies embodied in the 1996 Act and to promote the development of

competitive, deregulated markets envisioned by Congress. In doing so, we are mindful of the

balance that Congress struck between this goal of bringing the benefits of competition to all

consumers and its concern for the impact of the 1996 Act on small business entities.")

The Commission, as we shall show below, virtually ignores the adverse impact of

detariffmg on small interexchange carriers. Moreover, their upsetting of the long-in-place tariff

framework does not promote competition, but rather stunts it, and makes consumers more

vulnerable in the marketplace.

I. Small Carriers Will Suffer From Increased Liability Exposure.

In its Second Report and Order, the FCC dismissed the immense significance of the

protection afforded by the judicially-created "filed tariff' doctrine and standard limited liability

provisions. The Order exposes small carriers to: compensatory and punitive damage claims, class
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action suits, abusive state enforcement actions and other litigation that will ruin small carriers'

ability to operate profitably.

The Commission's Order considers none of these factors. Rather than giving a cogent

examination and consideration of these factors, the Commission simply directs its attention to its

preconceived determination and uses assumptions to bootstrap the results it set out to achieve. For

example, the Commission makes no effort to examine the financial exposure of small carriers who

no longer are able to limit their liability via tariffs. The Commission seems to invite class action

suits and exhibits a thinly veiled contempt for carrier practices by trumpeting the "rights of

consumers" (even though consumer groups sided with the IXC industry in this rulemaking). The

Order also tacitly asks states to assert consumer laws overzealously.l The Commission made no

effort to weigh the burden on small carriers, thus rendering them easy prey to everything from

negative advertising about "no name companies" to media prejudice. Without a filed tariff, these

existing competitive disadvantages that currently burden the competitive IXC industry will be

exacerbated.

II. Mandatory Detarimng Will Greatly Increase Transaction Costs for Small Carriers.

In the wake of the Commission's competitive carrier proceedings in the early '90s, AT&T

created approximately 5,000 contract tariffs over a 4 year period. On average, AT&T was able to

negotiate contracts at the rate of approximately 1,250 per year or 105 per month. A small carrier

1 This is not a tidy world where consumers' interests and those of small interexchange
carriers occupy mutually exclusive spheres. Regulations that cripple small carriers inhibit
competition and create a hegemony of large players in the long distance market. The outcome
is a return to the artificially high prices of yesteryear which hurt consumers where it hurts the
most -- their pocketbook.
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with 25,000 customers would need 20 years to renegotiate and obtain replacement contracts with

its existing customer base. Even if it were assumed that because the customers were existing

customers of the small carrier, it would take only half the time to negotiate a contract with a new

customer, it would still take 1°years for the small carrier to renegotiate and conclude 25,000

contracts just to keep its existing customers.

If a small carrier is growing at the rate of 5% per year when mandatory detariffing takes

effect, it would have to negotiate an additional 1,250 contracts per year, or about 105 more contracts

each month in addition to the 1,250 contracts it would have to renegotiate with existing customers,

just to keep pace with market demands.

If we assume a cost of sale of $1 ,000 per contract, a small carrier would incur expenses of

$105,000 per month and $1,260,000 per year simply to handle the growth rate of customers at 5%.

To this, one has to add the cost of renegotiating 210 contracts a month (assuming, for the sake of

argument, that small carriers could move twice as fast as AT&T in renegotiating existing customers).

This figure ups the costs of detariffing to $310,000 per month or $3,780,000 per year. Over 10

years, this small carrier could incur up to $37,800,000 in transactional costs. A small carrier with

25,000 customers grossing $6,000,000 per month and operating on a gross margin of 26% would

eat up 20% of its gross margin simply to maintain its existing customer base and allow for 5%

growth per year.

These figures do not reflect the added cost ofadministering thousands ofcontracts that small

carriers do not now have to administer. New computer software, new personnel and new storage and

retrieval facilities would be needed to track and retrieve each contract whenever any type ofquestion

arose.
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The Commission's gratuitous statements that a form contract may be used finds no factual

basis in the record. There is no evidence that form contracts do not impose significant costs to

create, negotiate, execute and administer in any event. Even ifa form contract were usable, industry

experience with LOAs indicates obtaining a signature often proves impossible. Hence, there is no

evidence that small carriers may successfully rely on form contracts, no matter how "abbreviated"

the terms and conditions may be.

The Commission's reliance on the analogy ofreal estate contracts or credit card contracts is

not relevant to the unique nature of the telecommunications industry. With credit card contracts, a

user's liability is limited to $50 if the card is stolen or lost. Such a limitation of liability, makes it

much easier for the public to accept the terms of the credit card issuer. Moreover, each time the

credit card is used, authorization of that use, and therefore reverification of the contractual

arrangement, is made by a signed credit card receipt or by some form of verbal authorization. Such

procedures do not apply to a form contract for telecommunications. Small carriers cannot

underwrite all charges on a customer's BTN or calling card above $50. Nor do users need to sign

any receipts when using their telecommunication services each time. Nor is any user verification

possible as with credit cards used over the telephone (such as obtaining address information,

expiration dates, etc., before accepting a charge on the card).

III. Competition Will Be Hurt by an Inability to Obtain Competitive Information In a
Timely Fashion.

The Commission dismissed concerns that resellers will be disadvantaged by being deprived

ofnecessary information on the discounts being made available by the largest carriers to their largest

customers by stating that the large carriers will be required to disclose this information for the
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asking. The Commission is sticking its head in the sand and ignoring the consistent and numerous

complaints resellers have lodged over their treatment by underlying carriers. Without such tariffs,

it will be impossible to unearth the real terms and conditions ofdiscount offerings for all that would

be necessary is for the underlying carrier to deny the existence of any discount plan identical or

similar to what the reseller is seeking. Resellers will not be able to obtain such information from

large users who naturally will consider the discount offerings they receive as proprietary. Even if

the reseller is finally successful in unearthing any relevant information, it will be obtained too late

to be ofcompetitive significance or will be after damages have already been incurred from the delay

and expense required to force disclosure of the rates, terms and conditions. The Commission makes

no effort to consider or address these issues in its main discussion or in its RFA analysis.

IV. The Complaint Process Is Ineffective, Prohibitively Costly and Imposes Lengthy
Periods of Uncertainties On Small Carriers Even With the New Five Month Deadline
Because of Court Appeals.

The Commission consistently seeks to rely on its complaint process as a substitute for

making tough policy decisions. The truth is that small carriers cannot effectively use the complaint

process which does not work. Regardless of this history, the Commission makes no examination

of the impact on small carriers forced to resort to the complaint process in a non-tariffed

environment. Note too, that this environment is unprecedented. While non-dominant carriers were

free not to file tariffs before the FCC's forbearance policies were declared unlawful, the fact was that

AT&T did file tariffs as the dominant carrier and the other large carriers voluntarily did so as well.

Hence, the filing ofcomplaints was assisted by having tariffs to which to refer. Such will not be the

case now, but the Commission makes no meaningful analysis ofthe different circumstances that now

pertain.
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V. Certification Requirement Is Unworkable - Violates 5th Amendment Guarantees,
Subjects Carriers to Unreasonable Risks of Liability.

The Commission's requirement to certify that the carrier has complied with the rate

averaging and other requirements under criminal penalties fails to analyze the impact on small

businesses arising from the potential constitutional issues of self-incrimination, the exposure to civil

penalties arising from inadvertent and/or rogue agents non-compliance with such requirements, risks

made all the more onerous because the small carrier will no longer have the protection ofproviding

its people with a filed tariff and instructing them that they must strictly adhere to its terms.

VI. The Filed Tariff System Serves The Interests of the Public

The paradigm contract in traditional contract law is that of a contract reached by two

parties of equal bargaining power by a process of free negotiation. Farnsworth, Contracts § 4.26

(1982). In the telecommunications industry, however, a different type of contract has become

more prevalent - that of the standardized tariff. The agreement is drafted by the carrier and

assented to by the customer, often with no negotiation. The standard terms of the contract, often

referred to as the "boilerplate", are not subject to bargain.

This standardization frequently serves the interest of both parties. Since the tariffs can be

tailored to meet the needs of the drafter, and the typical customer served, the standard tariffs

simplify operations and reduce costs. The standard form makes risks calculable and increases the

real security which is the necessary basis of initiative and the assumption of tolerable risks.

The tariff is clearly a derivative of a standard form contract, but it is more particularized

document designed to serve the specific nature of the telecommunications industry. A tariff

strikes a balance between informing customers of particular service offerings and maintaining
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conformance to a uniform set of rules and regulations in a regulated industry. Form contracts are

not particularly well-suited for the needs of the regulated telecommunications industry. They open

the door for the discriminatory policies that created the need for tariffs in the first place. The

Commission cannot have its cake and eat it, too. If the telecommunications industry continues

to be subject to regulation in any form, tariffs are the most efficient and most direct way to effect

such regulation.

There is fundamental quidpro quo in the transaction between the carrier and the end user.

The carrier agrees to faithfully adhere to the terms of the tariff. In this way, the end user can

know exactly what he/she is receiving, and under what terms. If the carrier deviates from the

terms of the tariff, then the customer can file a complaint either with the F.C.C. or its state public

utility commission. The end user is bound to pay the charges due and owing before pursuing any

rights of redress. This framework strives to effect predictability in the exchange of services which

leads to greater efficiency.

Detariffing will upset this balance by eliminating the tariff as the situs of the interaction

of the millions of consumers and the hundreds of carriers. Tariffs will be replaced by millions

of standard form agreements which are inherently more susceptible to discrimination, distortion

and misrepresentation. Deregulation in this case is an invitation to chaos -- both in a regulatory

sense and an economic sense.

Tariffs further two important public policies, ones that have been affirmed and re-affirmed

by courts of every jurisdiction for years. First, is the policy of nondiscrimination. Carriers are

precluded under the filed tariff doctrine of giving special deals to special customers. Each

customer has the choice of the full panoply of service options. Nondiscrimination in the proffering
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of services is a statutorily vested right of consumers that will be virtually written out of the statute

through detariffmg. Second, is the economy of scale effected by these standardized tariffs that

is vital to the telecommunications industry. Carriers are able to incorporate into their tariffs the

terms and conditions of the telecommunications services they offer. This will serve as the

bedrock of the agreements they forge with their various customers. The carriers are spared the

task of having to negotiate individual contracts with each customer. Both sides win out because

this reduces the operations costs of the carrier, and allows them to produce a reasonably priced

product. Each side can also adequately conceptualize the risks involved based on the existing

language of the tariff. The ultimate beneficiary of this reining in of costs is the consumer who

benefits from cheaper prices.

VII. The Order Should Be Stayed

MCI has clearly shown that the Second Report and Order should be stayed under the

governing standard. The Commission's violation of the Regulatroy Flexibility Act provides an

even more persuasive justification for an immediate stay of the Order.

First, movants will clearly prevail on the merits. The Commission not only clearly

exceeds the bounds of its statutory authoirty, as MCI argues, but it contravenes a direct statutory

prescription by failing to properly account for impact of small inter-exchange carriers. The

Commission's actions have the de facto effect of repealing the Regulatory Flexibility Act in the

area of telecommunications and eviscerating the balance crafted by the Telecommunications Act

of 1996.

The irreparable harm to small inter-exchange carriers is devastating. The price of

detariffing will fall disproportionately on small carriers, as the above analysis showed.
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Detariffmg will so heighten transactional costs for carriers that only a few will survive, thereby

returning the industry to one dominated by a handful of players. The Commission will effectively

undercut in one Order what took years of judicial and legislative action to effect -- competition.

The larger carriers such as AT&T and MCI have the economies of scale to weather the fmanical

costs of detariffing, but small carriers do not have the resources and profit margins to do the

same. Subsequent judicial correction of the Commission's actions cannot make whole those

companies who would have suffered the tremendous economic burden of individually negotiating

contracts. Moreover, there will be no resurrection in store for those companies that were unable

to continue operating due to the changed calculus effected by detariffmg.

A stay will not cause any harm to other parties. A stay would only mean the perpetuation

of a system that has been in place for years, and has worked for want of better alternatives. The

industry can continue as is until a determination is made as to the arbitraty and capricious nature

of the Commission's actions. A stay can only benefit all parties involved. The consumers surely

will not suffer. They will continue to have at their disposal the tariffs of their carriers spelling

out the service offerings. They will also benefit from the preservation of a vibrant, robust

marketplace filled with carriers big and small.

The public interest will clearly benefit from a stay. The Commission is proposing a

radical elimination of a system that for the most part has worked. Before such a rash action is

taken, a considered judgment should be made of the propriety of the Commission's actions. A

review of the reality of the telecommunications industry will show that the tariff system promotes

competition and a diverse marketplace filled with small carriers. This system produces

competitive prices and discourages discrimination. The beneficiaries of such a system is the
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public at large -- the consumers who purchase the services and partake of a market filled with true

alternatives.

The Commission is tinkering with a system that may not be flawless, but is the most

effective way of balancing the interests of the consumers and the carriers. There is no need for

such a radical restructuring of a system that has been in place for years. Moreover, the

transactional costs involved in transforming the industry into a detariffed industry are exorbitant,

and this price will be disproportionately borne by small carriers and consumers. The

Commission, in an effort to lighten its load, is pursuing a policy that flouts the intent of Congress

in that it does not protect consumers nor promote competition, and endangers the viability of small

carriers" For these reasons, ACTA supports MCI in their Motion to stay the Second Report and

Order.

hades H. Helein
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America's Carriers
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Of Counsel:
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